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MEMORANDUM

- SUBIJECT: Issuance of Final Supplemepal Environmental Projects Policy. i

FROM: Steven A. Herm
TO: . Regional Administrators

I am pleased to issue the final Supplemental Environmental Projects (SEP) Policy, the
product of almost three years-of experience implementing and fine-tuning the 1995 Interim
Revised SEP Policy. It is also the product of the cooperative effort of the SEP Workgroup,
compnsed of representatives of the Regions, various OECA offices, OGC and DOJ. ThJS Pohcy
1s effective May 1,1998, and supersedes the Interim SEP Pohcy ' :

_ _ Most of the changes made to the Intenm SEP Pohcy are clariﬁcations to the existing
language. “There are no radical changes and the basic structure and operatmn of the SEP Pohcy
* remains the same. The major changes to the SEP- Pohcy mclude '

Q_Q_mgmgr_lnp_t The fmal SEP Poltcy contams a new sectlon to
; encourage the use of community input in developing prolects in
~ “appropriate cases. and there is a new penalty mitigation factor for
. community input, We are preparing a public pamphlet that explains the
' Pohcy in 51mple terms to, fac111tate unplementaﬂon of ﬂllS new section,

-2 Qmsgmmﬁmmm The categones of acceptable projects
- .+ have remained Iargely the same, with some clanﬁcatlons and a few
- substantive changes “There is now a new “other” category under which
worthwhﬂe projects that do not fit w1thm any of the defined categories, but
. aré otherwise consistent with all other provisions of the SEP Policy, may
quahfy as SEPs with advance OECA approval. The site assessment

fk’subcategory has been rev:sed and renamed to’ envuonmental quahty T

* assessments.” The envuonmental management system subcategory has
_been clumnated
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3. Use of SEPS to Mitigate Stipulated Penalties, The final SEP Eolicy
prohibits the use of SEPs to mitigate claims for stipulated penalties, but
does indicate that in certain defined extraordinary circumstances, I may

2

approve a deviation from this prohlbltron

4, 'h&ﬂﬂﬁ_ﬂgﬂaﬁmmmlgg& The penalty calculation steps have been better

defined and broken into five steps rather than three. . A calculation worksheet,
keyed to the text of the Policy, has been added. . The penalty mmgatron guidehnes ,'

have not been substantlvely changed only clarified.

3. Legal Guidelines. "The legal guldehnes have been rev1sed to 1mprove clarity a.nd
provide better guidance. The nexus legal guideline has been revised to make it -
-easier to apply. The fifth legal guideline concerning appropriations has been

revised and subdivided' into four Sections. '

Questlons regardmg the final SEP Pohcy shou}d be directed to- Ann Kline (202 564-
01 19) in.the Multimedia Enforcement Division. -
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- OECA Office Directors
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Effective May 1, 1998

A. . INTRODUCTION
1. . Background.

In settlements of environmental enforcement cases, the U.S.. Environmental Protection

Agency (EPA) requires the alleged violators to achieve and maintain compliance with Federal

" environmental laws and regulations and to pay a civil penalty. . To further EPA's goals'to protect
and enhance public health and the environment, in certain instances environmentally beneficial
projects, or Supplemental Environmental Projects (SEPs), may be part of the settlement. This
Policy sets forth the types of projects that are pertnissible as SEPs, the penalty mitigation .
appropriate for a partlcular SEP, and the terms and conditions under which they may become part
of a settlement.. The primary, purpose of this Policy is to’encourage and obtain environmental )
and public health protection and improvements that may not othermse have occurred w&thout the
settlement mcennves prov1ded by tlus Pohcy :

In setthng enfo'rcernent actions, EPA requires alleged violators to promptly cease-the . * .
violations and, to the extent feasible, remediate any harm caused by the violations. EPA also -
. 'seeks substantial monetary penalt:les in order to deter noncompltance ‘Without penalties,
_ regulated entities would have an incentive to delay compliance until they are caught and ordered
.~ to comply. Penalties.promote environmental. compliance.and help protect public health by
‘ deternng future. violations by the same- wviolator and deterring violations by other members of the
~ regulated commumty Penalties help ensure a national level playing field by ensuring that -
. -violators do not obtain an unfair economic advantage over their. competitors who made the
necessary expendltures to comply on time. Penalties also.encourage régulated entities to adopt
- pollution prevention and recycling techmques in order to- nunnmze their pollutant dtscharges and
~.reduce their potenttal ltablhtles ' : : :
‘ Statutes adtmmstered by EPA generally contain penalty assessment cntena that a court or
ad:mmstratwe law judge must consider in detenmmng an appropnate penalty at trial ora
" hearing. In the settlement context, EPA generally follows these criteria in exercising its
discretion to establish an appropriate settlement penalty. In-establishing an appropriate penalty,
EPA considers such factors as the econormc benefit associated with the violations; the gravity or
seriousness of the violations, and pnor history of violations. Evidence of a wolator's

_ commitment and ability to perform a SEP is also a relévant factor for EPAto con51dcr w o

- establishing an appropriate settlement penalty All else being equal the final settlement penalty
~will be lower for a violator who agrees to perform an acceptable SEP compared to the 1wolator
“who does not agree to perform a SEP o o
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. .should use the followrng ﬁve—step process:.

~(2) -~ Ensure that all legal guidelines; mcludmg tiexus; e satisfied.” ‘(Section C)

“ssepbolicy - S . page2

The Agency encourages the use of SEPs that are consistent with this Policy. SEPs may
not be appropriate in settlement of all cases, but they are an important part of EPA's enforcement
program. While penalties play an important role in environmental protection by deterring
violations and creating a level playing field, SEPs can play an additional role i in securing
significant environmental or public health protection and improvements. SEPs may be
particularly appropriate to further the objectives in the statutes EPA administers and to achieve

other pohcy goals, 1nclud1ng promonng pollunon preventron and envrronmental Justrce

2. tion Preventi jronir ustice

The. Pollution Prevention ‘Act of l990 (42 U.S.C. § 13101 et seq., November 5, 1990)
identifies an environmental management hrerarchy in which pollution "should be prevented or -

- reduced whenever feasible; pollution that cannot be prevented should be recycled in an
_ envrronmentally safe manner whenever feasible; pollution that cannot be prevented or recycled
 should be treated in an environmentally safe manner whenever feasible; and disposal or other -
~ release into the environment should be employed only as a last resort ..." (42 U:S.C. §13103).~

Selection and evaluation of proposed SEPs should be conducted generally in accordance with _

this hieratchy of environmental management, i.e., SEPs involving pollutron prevention

- techniques are preferred over other types of reduction or control strategies, and this can be

reflected in the degree of consideration accorded toa defendant/respondent before calculation.of.

.‘ ,the ﬁnal monetary penalty

Further there is an acknowledged corcerm, expressed in Executlve Order 12898 on - -

_ environmental justice, that certain segments of the- ‘nation's population, j Le, low-mcome and/or . R
_ .mmonty populations, are disproportionately burdened by poliutant exposure. . Emphasizing. SEPs . ... _..
- . in communities where environmental justice concérns-are present helps ensure that persons who

spend srgmﬁcant portions of their time in-areas, or depend on food and ‘water sources located

.- near; where the violations occur would be protected: Because environmental justice is not a
. 'specific techmque or process but an overarching goal, it-is not listed as a particular SEP category,
_but EPA encourages SEPs in comrnumtles where envuomnental _]ustrce rnay be an issue..

’ )

In evaluatmg a proposed pl'O_leCt to determrne if it quallﬁes asa SEP and then’ determmmg R

how much penalty mitigation is appropnate Agency enforcement and comphance personnel

(1) Ensure that the prOJect meets t.he basic’ deﬁmtron ofa SEP (Section B) .

(3)  Ensure that the project fits w1th1n one (or more) of the desrgnated categories of SEPs.
' (Sectlon D) . ,

@) b . Determine the eppropnate amount- of penalty mmgatron “(Section E)

(%) Ensure that the project satrsﬁes all of the 1mplernentatron and other cntena.; S : '
Cee (SectlonsF G H 'andJ) AR PR e T T - B
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This Policy revises and hereby sanersedes the February 12, 1991 Policy on the Use of

- Supplemental Environmental Projects in EPA Settlements and the May 1995 Interim Revised .

Supplemental Environmental Projects Policy. This Policy applies to settlements of all civil
judicial and administrative actions filed after the effective date of this Policy (May 1, 1998), and
to all pénding cases in which the government has not. reached agreement in pnnmple with the

alleged vlolator on the specific terms- of a- SEP e

This Pohcy applies to all civil judicial and administrative enforcement actions taken '

" under the authority of the énvironmental statutes and regulations that EPA administers. It also

may be used by EPA and the Department of Justice in reviewing proposed SEPs in settlement of

citizen suits. This Policy also applies to federal agencies that are liable for the payinent of c1v1l

penalties. Claims for stlpulated penalties for violations of consent decrees or other settlement

' agreements may not be mitigated by the use of SEPs.!

Thisisa §§,tﬂg_mem Polxcy and thus is not 1ntended for use by EPA, defendants, '

respondents, courts or administrative law judges'at a hearing ‘or'in‘a trial.” Further, whetheér the

Agency decides to accept a proposed SEP as part of a settlement, and the amount of any penalty

-~ mitigation that may be given for a particular SEP, is purely within EPA's discretion.. Even
‘ ,though a project appeats to satisfy all of the provisions of this Pohcy, EPA may decide, for one
.'or more reasons, that a SEP is'not appropnate (e.g., the cost of reviewing a SEP proposal is _
" excessive, the overmght costs of the SEP may be too high, the defendant/respondent may not

have t.he ability or rehablhty to complete the proposed SEP, or the deterrent value of the thher :

ThlS Pohcy estabhshes a framework for EPA to use in exerc1smg 1ts enforcemem

: dlSCI‘etIOIl in deternnmng appropnate settlements In some cases, applxcaﬂon of this Policy maj
.. not be appropriate, in whole or part. In such cases, the litigation team may, wnh the advance
- approval of Headquarters use an alternanve or modified approach

t In extraordmary c1rcumstances the Assnstant Adm:mstrator may consnder miti gatmg potennai

N stipulated penalty liability using SEPs ‘where: (1) despite the circumstances gwmg rise to the claim for -
" " stipulated pénaltiés; thie violator has the: abtllty and intention to comﬁly with'a new settlement agreement
. obligation to lmplement the SEP; (2) thére is no negative impact on the deterrent purposes of stipulated
.- penaities; and (3) the sen:lement agreement establishes a range for st:pulated penalty liability for the .
. violations at issue.. For example ifa res.pondent/defendant has violated a settlement agreemeutwhlch )
.provxdes that a violation of X requlrement subjects it to a stipulated penalty between $1,000 and $5,000,

ther the Agency may consnder SEPs in determmmg the spec:ﬁc penalty amount that should be

"demanued _
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* beneficial projects before the enforcement process commenced, the initial penalty calculation could be .
- lower due to the absence of recalcitrance; no-history of othigr vislations, good farth eﬁ‘orts less seventy
of tho vrolanons ora shorter duratron of the vrolanons :

case, such an actmty does not quahfy as a SEP,

B.  DEFINITION AND KEY CHARACTERISTICS OF A SEP

' Supplemental environmental projects are defined as enviromnentally beneficial projects

" which a defendant/respondent agrees to undertake in settlement of an enforcement action, but

which the defendant/respondent is not otherwise legally required to perform. The three

bolded key parts of this definition are elaborated below.

"Environmentally beneficial” means a SEP must imp‘rove;protect;"or'reduce rnsksto 7
public health, or the environment at large.. While in some cases a SEP may provide the alleged
violator with certain benefits, there must be no doubt that the project pnmanly beneﬁts the
public health or the environment. : :

"In settlement of an enforcement action" means: 1) EPA has the opportunity to help
shape the scope of the project before it is implemented; and 2) the project is not commenced until~
after the Agency has identified a v1olanon (eg, issued a notice of violation, adrmmst:ahve order
or complaint).? . :

"Not otherwise legally.required to:perform:means” the project 6F aétri?iij’r‘"ié"riot requrred .

, by any federal, state or local law or regulation. Further, SEPs cannot mclude actions which the
i defendantlrespondent is likety to be reqmred to perform : :

“(a) as’ 1njunct1ve relief® in the instant case,
.(b) as mjunctrve relief i in another lega.l actlon EPA or another regulatory agency could
‘bring;
(c). as part of an emstmg settlement or order in another legal actlon, or
- (d) by a state or local requxrement -

SEPs may 1nclude activities which the defendant/respondent wﬂl becorne Iegally obligated to

- . undertake two or more years in the future, if the project will result in the facility coming into
: comphance earher than the deadhne Such "accelerated comphance projects are not allowable,

. 2 Since the primary purpose of this Pohoy is to obtain env:ronmental or pubhe health beneﬁts that --

"may not have occurred "but for™ the settlement, projects which the defendant has previously committed

to perform or have been started before the Agency has identified a violation are fiot elrgrble as SEPs.

"Projects which have been committed to or started before the identification of a violation may mitigate the - -

penalty in other ways. Depending on the specifics, if a regulated entity had initiated €nvironmentally.

3 The statutes EPA administers generally provrde a court wrth broad authonty to order a defenda.nt to -
cease its vrolatrons take necessary steps to prevent future violations, and to remediate any. harm caused
by the violations. If a court is likely to order a defendant to perforrr a specxf' ¢ activity ir: - ,,avt:- dlar.
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however, if the regulation or statute provides a benefit (e. g a hrgher emission limit) to the
defendant/respondent for early compliance: : '

A Also, the performance of a SEP reduces neither the stringency nor timeliness:
requirements of Federal énvironmental statutes and regulations. Of course, performance of a
SEP does not alter the defendant/respondent's obhgatlon to remedy a vnolatlon expedmously and

_return to compllance :

¢. LEGAL GUIDELINES

.EPA has broad discretion to settle cases, including the discretion to include SEPs as an .
-appropnate part of the settlement. The legal evaluation of whether a proposed. SEP is within -
~ EPA's-authority and comsistent with all statutory and Constitutional requirements may be a . -
" complex task.” Accordingly, this Pohcy uses five legal guidelines to ensure that our SEPs are
-within the Agency's and a federal court's authonty, and do not run: afoul of any Constltutlonal or
statutory. requirements.* : .

1. A project cannot be rinconsistent With auy' provision of 'the underlying statutes.

2. Ali prOJects must advance at. least one of the objectives of the envrronmental statutes
- that are the basis of the enforcement action and must have adequate nexus. Nexus is the
relatlonslup between the vmlatmn and the proposed pl‘Q]eCt Thrs relatlonshlp exists only
1f - : : :

a. ‘the project.is de51gned to. reduce the hkehhood that sumlar violations w111
~ occur in the future or " :

page 5

b. ‘the project reduces the adverse unpact to pubhc hea.lth or the envrronment to -

. wluch the wolatlon at 1ssue contributes; or .

. -c. the pro_lect reduces the overa.ll nsk to pubhc health or the envrronment
- potentrally affected by the v1olat10n at 1ssue

Nexus is easier to estabhsh if the primary 1mpact of the prOJect is at the site where the ’
‘alleged violation occurred or at a different site in the same ecosystem or within the =~
k umnedlate geographrc’ area. Such SEPs may have sufﬁcrent nexus.even 1f the SEP

# ’I'hese iegal gu:delmes are based on federal law as it applles to EPA States may have more or less
ﬂeijrhty in the use of SEPs dependmg on their laws ,

-5 The immediate geograph:c area w:ll genera]lv be the area w:thm a 50 mr!e radius of the-site on
. whtch the violations =2 curred. - Frosystem < Zsog upiiic proxlm"y is'not by itself a sufficient basis'for
7 nexws: a pro_|ect niirst alw:z' '3 sat:si~ iy suoparagmph a b cro m he uet .tron of nexus. In some cases, a -

e .. e s !l A



v b YT

" SEPPolicy . R - page 6

addresses a different pollutant in a different medium. In limited cases, nexus may exist
even though a project will involve activities outside of the United States.® The cost of a
~ project is-not relevant to whether there is adequate nexus.

3. EPA may not play any role in managing.or controlling funcls that may be set aside or
escrowed for performance of a SEP. Nor may EPA retain authority to manage or
administer the SEP. EPA may, of course, perform oversight to ensure that a project is
implemented pursuant to the provisions of the settlement and have legal recourse if the
* SEP is not adequately performed. -

4, 'I'he type and scope of each project are defined . in the signed settlement agreement.

T’lus means the "what, where and when" of a project are defined by the settlement

-agreement Settlements in which the defendant/respondent agrees to spend a certain swm

of money on a pl’OjGCt(S) to be defined later (after EPA or the Depamnent of Justice 51gns ,
- the settlement agreement) are not allowed. . .

5 L alA project cannot be used to satisfy EPA’s statutory obhgatlon or.another
- federal agency’s obhgatron to perform a parttcular activity. Conversely, ifa -
federal statute prohibits the expendrture of federal resources on a particular
" activity; EPA cannot consrder pI'O_] ects that would appear. to crrcumvent that
prohibition . : '

b A pro;ect may not provide EPA or any federal agency with additional
- Tesources to perform a partlcular activity for which Congress has specifically
" appropriated funds. * A project may not provrde EPA with additiona! resources to -
- performa partrcular act1v1ty for which Congress has earmarked funds‘inan -
- appropriations committee report:’  Further, a project cannot be used to satisfy
. EPA’s statutory or earmark obligation, or another federal agency’s statutory
* obligation, to spend funds on a particular activity. A project, however, may be
- related toa particular activity for whlch Congress has speclﬁcally appropnated or
: .earma.rked funds.- , .

.. A project may not. provrde addmonal resources to. support specrﬂc activities
. .performed by EPA employees or EPA contractors. For example, if EPA has
e developed,a b_rochure to help a segment of the regulated community comply with

- project may be perfonned ata facrltty or srte not owned by the defendant/respondent

S Al projects whleh would mclude aetmtles outsrde the U.S. must be approved in advance by
Headquarters and/or the Department of Justrce See section J. -

_ f 7 Brmark+ are instructions for changes to EPA’s drscretlonary budget authonty made by :
appropnatrons co'nmrttce in. commrttee reports ‘that the Agency generally honors as o' zatter of priiny.
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* environmental requirements, a project may. not directly, or indirectly, provide
additional.reSOUICes to revise, copy or disn'ibute the brochure.

" d. A project may not provide a federal grantee with addltlonal funds to perform a
specific task identified within an assistance agreement.

D. CATEGORIES OF SUPPLEMENTAL-IEN—VIRONN[ENTAL PROJECTS -

EPA has 1dent1ﬁed seven specific categones of prOJects which may qualify as SEPs. In
order for a proposed project to be accepted as a SEP, it must satisfy the requirements of at least
‘one category plus all the other requlrements establlshed in this Pollcy

1 _Public Health‘

_ A public health-project provides diagnostic, preventative and/or remedial components of
" human health care which js related to the actual of potential damage to human health caused by
the violation, This may include eptdenuologtcal datacollection and analysis, medical ~ - ~
. examinations of potentrally affected persons, collection and analy31s of blood/ﬂmd/ tissue

) samples ‘medical treatment and rehablhtatron therapy

Publlc health SEPs are acceptable only where the pnrnary beneﬁt of the. project is the
' populatlon that Was harmed or put at’ nsk by the v1olat10ns

. A pollution prevention project is one which reduces the generation of pollation through
"source reduction," i.e., any practice whrch reduces the amount of any hazardous substance,
pollutant or contaminant entering any waste stream or otherwise being released into the .
* ‘environment, prior to recycling, treatment or dlsposal (After the pollutant Or waste stream has -
- been generated, pollution prevention 1s no longer possible and the waste must be handled by °
E appropnate recycimg, treatment, contamment, Or. dlsposal methods ) :

. Source reductton may include eqmpmcnt or technology modtficatrons _process or
procedure modlﬁcatxons, reformulatron or. redes1gn of products; substitution of raw materials,
-and improvements in housekeepmg, mainténance, tratmng, mventory cotitrol; or other operation -
and maintenance procedures. Pollution prevention also includes-any Pproject which protects
. natural resources through conservation or increased efﬁclency in the use of energy, water or
. other materials.-"In- process recycling,;"-wherein waste materials produced during g-— - = =
' manufacturmg process are retumed dlrectly to productron as raw matenals on Slte is con51dered
a pollutlon preventlon pro;ect. : : S

niall cases, for a pmject to meet the deﬁmuon of pollutlon preventlon, there must be an '
overall decrease in the amount and/or toxrcrty of pollutton re a.sed tn tlw envirr-:sat o1

- - ]
1' ' o
' R I N Y A
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merely a transfer of pollution among media. This decrease may be achieved directly or through
increased efﬁclency (conservation) in the use of energy, water or other materials. This is
consistent with the Pollution Prevention Act of 1990 and the Administrator's "Pollution”
Prevention Pohcy Statement New Drrectrons for Environmental Protectlon " dated June 15,
1993 :

3. ti uction
If the pollutant or waste stream already has been generated or released a pollutron

 reduction approach -- which employs recycling, treatment, containment or disposal techniques --.
. may be appropriate. ' A pollution reduction project is one which results in a decrease in the- _
amount and/or toxicity of any hazardous substance, pollutant or contaminant entermg any waste-
~stream or otherwise being released into the environment by an operating business or facility bya
means which does not qualify as “pollution preventron - This may include the’ mstallatron of
_more effective end-of-process control or treatment technology, or 1mproved containment, or safer
. disposal of an existing pollutant source. Pollution reduction also includes "out-of-process"

. recycling," wherein industrial waste collected after the manufactunng process and!or consumer
‘waste materlals are used as raw rnatenals for productlon off=site; o s -

: An envrronmental restoration and protechon project is ‘one which - enhances the condition .

.. of the ecosystem or 1mmed1ate geographJc aréa adversely affected.’ 8 These projects may be used
‘to restore or protect hatural envuonments (such as ecosystems) and man-made environments,

~ such as facilities: and burldmgs This category also includes any pr0ject whlch protectsthe

R ‘ecosystem “from actual or potenttal damage resultmg from the violation-or improves thé ovérall

““condition of the ecosystem. 9 Examples of such projects include: restoration of a wetland in the

' rsame ecosystem along the same avian flyway in which the facrhty is located; or purchase and
- . managementof a watershed area by the defendant/respondent to protect a drinking water. supply

" where the violation (e. g.,a reporting v1olat10n) did not directly damage the watershed but.

- potentlally could lead to damage due to unreported dlscharges ‘This. .category also mcludes

.- projects which provrde for the protection of endangered species (e.g., -developing conservatron
programs or protectmg habrtat cnttcal to the well- bemg ofa Spemes endangered by the
v1olat10n) : _ _ : -

_ In some pro_;ects where a defendant/respondent has agreed to restore and then- protect

"' certain Iands the questlon anses as to whether the pro_]ect may mclude the creation or -

$If EPA laeks authonty to reqmre reparr of the damage caused by the v:olatron, then repaxr rtself may '

C 'constltute a SEP

e Slmply preventmg new drscharges mto the ec05ystem as opposed to taking aﬂ'irmat]ve action -
 directly rélated to preserving existing eond:trons at a-property, would not constitute & restoration z: d o
protectlon project, but may ﬁt mto another category such as pollutlon p“eventton cr m"t.nr,r. reduction. .

. ,. i‘.
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maintenance of certam recreational 1mprovements 'such as hiking and btcycle trails. The costs
associated with such recreational improvements may be included in the total SEP cost provided .
they do not impair the environmentally beneficial purposes of the project and they constitute
only an incidental portion of the total resources spent on the project.

In some projects where the parties intend that the property be protected so that the
ecological and pollution reduction purposes of the land are maintained in perpetuity, the
~ defendant/respondent may sell or transfer the land to another party with the established resources
and expertise to perform this function; such as a state park authomy In some cases, the U.S.
Fish and Wlldhfe Semce or the National Park. Semce may be able to perform this function.!?

Wxth regard to man-made environments, such projects may mvolve the remcdtatlon of |
. facilities and buildings, provided such activities are not otherwise legally requued This includes
- the removal/mitigation-of contaminated materials, such as soils, asbestos and lead paint, whmh -
‘area contmumg source of releases andfor threat to individuals. 8 : :

5 :“ fits -

L Assessments and audlts if they are not othenmse avaziable as mjunctwe rehef are
“potential SEPs under this category. ‘There aré three types of projects in this category: a.
. pollution preventwn asséssments; b. ermronmental quality asscssments; and c. comphance
-.audits. . These assessments and audits are only acceptable as SEPs when. the
B ‘defendantfrespondent agrees to provide EPA with a copy of the report, The results. may be made
© available to the public, except to the extent they constltute conﬁdentxal busmess information
pursuant to 40 CFR Part 2, Subpart B.- o : :

LA E_Qum_gmmsmenm are systematlc, mtemal rev1ews of specxﬁe processes o
. and operations demgned to 1dent1fy and provide information about oppartumtxes to reduce the

B .use, production, and generation of foxic and haza:dous matetials and other wastes.. To be eligible o

for SEPs, such assessments must be conducted using & recognized potlution prevention
. assessment or waste minimization procedure to reduce the likelihood of future violations. L
" Pollution prevention assessments are acceptable as SEPs without an implemeéntation commmnent -
by the defendanb’respondent. Implementation is not-réquired because drafling unplementanon
~ requirements before the results of an assessment are known is difficult. - Further, many of the
o xmplementanon reconunendauons may consntute hctmtles that are in the defendantirtspondent‘
" own econormc mterest. .’ . o :

~

N b mnmenml_mmsmemi are mvesngatxons of: the condmon of the’
. envsronment at a site not owned or operated by the defendantlrespondent the environtent ™ .
: funpacted by a mte ora facxhty regardless of whether the szte or faclhty 1s owned or operated by

- 10 These federal agencies have exphclt statutory authonty to accept glﬁs of iand and money in
certain circumstances. All projects with these federal agencies must be reviewed and approved in
| _advance by Iegal counsei in the agency, 'usually the Soheﬂei s Uﬂ" ce in the De" rtm ~nt of the Intenor.
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the defendant/respondent; or threats to human health or the environment relating to a site or a
facility regardless of whether the site or facility is owned or operated by the
“defendant/respondent. These include, but are not limited to:. investigations of levels or sources
of contamination in any environmental media at a site; or monitoring of the air, soil, or water -
quality surrounding a site or facility. To be eligible as SEPs, such assessments must be
conducted in accordance with recognized protocols, if available, applicable to the type of
assessment to be undertaken. Expanded sampling or monitoring by a defendant/respondent of

" - its own emissions or operations does not qualify as-a-SEP to-the extent it is-ordinarily -

“available as injunctive relief.

 Environmental quality assessment SEPs may not be performed on the following types of .
sites: sites that are on the National Priority List under CERCLA § 105, 40 CFR Part 300,
Appendix B; sites that would qualify for an EPA removal action pursuant to CERCLA §104(a)
and the National Oil and Hazardous Substances Pollution:Contingency Plan, 40 CFR § 300.415;"
" and sites for which the defendant/respondent or another party would likely be ordered to perform -
- a remedlatlon activity pursuant to CERCLA. §106 RCRA §7003 ‘RCRA 3008(h), CWA § 311,
-or another federa.l law.

e Ermmnmentalmmnlms.emtdm_m mdependent evaluations of a -

, 'defendant/respondent's compliance status with environmental requirements. Credit is only glven
. for the costs associated with conducting the audit. While the. SEP should require all violations

. drscovered by the audit to be promptly corrected, no credit is given for remedying the wolatlon ,
since persons are requlred to achieve and maintain comphance with environmental requu'ernents
In general, comphance audits are acceptable as SEPs only when the defendant/respondent i isa .
* small business:or small commumty iz

.. An env1ronmental compllance promotron pro_lect provrdes trammg or techmcal support to
_ Q_th;_mgmb_em of the regulated community to: 1) identify, achieve and maintain compliance
with apphcable statutory and regulatory requirements or 2) go beyond comphance by reducing
" the generation, release or disposal of pollutants beyond legal requirements. For these types of
projects, the defendant/respondent maylack the experience, knowledge or ability 1o 1mplement

- the prolect itself, and, if so, the defendant/respondent should be reqmred to contract with an. .
?appropnate expert to develop and unplement the comphance promotton project. Acoeptable '

o . For purposes of t]ns Policy, a small busmess is owned by a person or anpther entity that employs
. 100 or fewer individuals. Small businesses oould be mdmduals privately held corporations, farmers,
[andowners, partnershlps and others A small commumty is one eomprlsed of fewer than 2, 500 persons.

S i2 Smce most large eompames routmely conduct complrance aud:ts to mitigate penaltles for such
. audits would reward violators for performmg an activity that most companies already do. In. contrast,
" . these audits are r.-t ..,ommonly done by small busmesses, perhaps because such audlts may be too

:.,xpensrve S e S . oo
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projects rnay mclude for example, producmg a seminar directly related to correctmg wxdespread
.. of prevalent violations within the defendant/ respondent 5 economic sector.’

, Envnronmental comphance promotion SEPs are acceptable only where the primary
 impact of the project is focused on the same regulatory program requirements which were
violated and where EPA has reason to believe that compliance in the sector would be
significantly advanced by the proposed project. For example, if the alleged violations involved
Clean Water Act pretreatment violations, the compliance promotion SEP must be directed-at- -
ensuring compliance with pretreatment requirements. Environmental compliance promotion
SEPs are subject to special approval requirements per.Section J below.

7. mp_rgexuﬂmmmwﬂrepm;ﬁ

An emergency planmng and preparedness prOJect provides assistance -- such as

o computers and software, communication systems, chemical emission detection and inactivation

_ equipment, HAZMAT equipment, or training -- to a responsnble state or local emergency .
' response or planmng entity.. This is to'enable these organizations to fulfill their obligations under -

: the Emergency Planning and Community Right-to-Know Act (EPCRA) 1o collect informationto” =~~~ ™

assess the dangers of hazardous chemicals present at facilities within their jurisdiction, to . _
develop emergency response plans to train emergency response personnel and to better respond.
o to chemical spllls - : . :

EPCRA requlres regulated sources to provide lnformatlon on chemlcal productron, . —
. storage and use to State Emergency Response Commissions (SERCs) Local Emergency

- Planning Committees (LEPCs) and Local Fire Departments (LFDs).. This enables states and _

- local communities to plan for and respond effectlvely to-chemical accrdents ‘and inform .
 -.potentially affected citizens of the risks posed by chemlcals present in their conimunities, thereby
- enabling them to. protect the environment or €cosystems which-could be damaged by, an accident.

. Failure to ‘comply’ with EPCRA impairs the ability of states and local communities to meet therr

R fobllgatlons and places emergency response personnel the pubhc and the env1ronment at nsk
'from a chemlcal release : : : _

Emergency planmng and preparedness SEPs are acceptable where the pnmary impact of
the project is within the same emergency planning district or state aﬁ'ected by the wolatlons and

. ~ EPA has not previously provided the entity. with financial assistance for the same purposes.as the
s proposed SEP._Further, this type of SEP i is allowable only when the SEP involves non-cash -

-assistance and there are violations.of EPCRA or.reporting vrolatlons under CERCLA § 103, or -
"CAA§1 12(r), or wolanons of other emergency planmng, splll or. release requu'ements alleged in
; a_'thecomplamt R O c e e e
. A 'th'gr' j['y:p. . es of Pro jg_gts- '

& PI‘O_]eCtS determined by the case team to have env:ronmental ment whrch do not ﬁt within
C,. ] least one of the seven categones above but that are. othermse fully consistent w1tb all ier

T Aram Atuaeees R
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. prov1sxons of this Pollcy, may be accepted w1th the advance approval of the Office of

Enforcement and Compliance Assurance..
9. roject i eot_etae P
- The following are examples of the types of projectsthat are not allowable as SEPs:

a - _ General public educational or public environmental awareness projects, e.g.,
sponsoring public seminars, conducting tours of env1ronmenta1 controls at a facility,
promoting recycling in a commututy, :

b. Ccntrt'outtons to envtronmental research at a college or university;
c. Conducting a project, which, though beneficial to a community, is unrelated to

_environmental protection, e.g., making a contribution to a non-profit, public interest,
envu-onmental or ‘other charitable orgammtton or donatmg playground equipment;

d. Studles or assessments without a - requtrement to-address the problems identified”~ -

& in the study (except as provided for i mng§DS above)

,e.. : PI‘O_] ects which the defendant/respondent will undertake in whole or part, wn;h o
low-interest- federal loans, federal contracts, federal grants, or other forms of federal
~financial ass:stance or non-ﬁnancxal assmtance (e. g loan guaxantees)

-

| E ',_CALCULATIONOFTHEFINALPENALTY e e

Substantlal penalties are an 1mportant part of any settlement for legal and policy reasons.

'{'thhout penalties there wouild be no deterrence, as regulated entities would have little incentive
. .to comply. Additionally, penalties are necéssary as a matter of fatrness to those reg'ulated entities

that make the necessary expenditures to comply on time: violators should not be allowed to -

. obtam an economic advantage over then' competttors who comphed

Asa general rule the net costs to'be mcurred by a violator i in perforrntng a SEP may be o

:con51dered as one factor in deterzmmng an appropriate settlément amount. In settlements in
- which defendantlrespondents commit to conduct a SEP, the final settlement penalty must
- equal or exceed either: . a) the économic benefit of noncomphance plus 10 percent of the

gravxty component orb) 25 percent of the grav:ty component only; whichever is greater '

Calculatmg the ﬁnal penelty ina settlement whtch mcludes a SEP isa ﬁve step process. :_‘

" Each of the five steps is explained below. The five steps are also summanzed in the penalty
calculanon worksheet attached to tl-us Pohcy
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Step 1: ent nt Without
a. The appllcable EPA penalty pollcy 1s used to calculate the economtc beneﬁt of

_ noncomplrance

b.- The applicable EPA penalty poltcy is used to calculate the gravrty component of the

- penalty. The gravity component is all of the penalty other than the identifiable economic l
benefit amount, after gravity has been adjusted by all other factors in the penalty policy (e: g
' _audlts good faith, l1t1gat10n cons1deratlons) except for the SEP. '

c. The amounts in steps l.a and b are added. This- sum is the mlmmum amount that
would be necessary to settle the case without'a SEP.

ep2: Minimum Pena itha$

The mlmmum penalty amount must equal or exceed the economic benefit of

noncompliance plus: 10 percent of the gravity component ot 25 percent of the’ grawty cornponent- T

only, whrchever is greater The minimum penalty arnount is calculated -as follows

. Calculate 10 percent of gravrty (multlply amount in step 1. b by 0.1}

. "Add economic benefit (amount in step 1.a) to amount in step 2.a.
"Calculate 25 percent of gravity (mult:ply amount in step'1.b by 0. 25).
'Identlfy the minimum penalty amount the greater of step 2 cor step 2.1

o The net present aﬁer-tax cost of the SEP heremafter called the "SEP COST," isthe -
- maxrmum amount that EPA i may take into consrderauon in deterrmnmg an appropriate penalty

mo o

v

* ~. mitigation for performance of a SEP." In order to faerhtate evaluation of the SEP COST of a |

- proposed project, the Agency has developed a computer model caliéd PROJECT.# There are
three types of costs that may be associated with performance of d SEP {which are entered into thev N

. PROJECT model) capital costs (e.g: equlpment bulldmgs) one-time nondeprecrable costs

(e g, removmg contammated matenals, purchasmg land developrng a compllancc promotmn

5 p ursuant to.the F ebruary 1995 ReVlsed Interim Cleaanater Act‘Settlcment Penalty Pohcy, sectlon T

V a smaller mmlmum penalty amount may be allowed for a mumctpallty

- 14 A copy of the PROJECT computer program'; software and PROIECT User s Manual may be

: purchased by calling that National Technology Information Service at (800) 553~ 6847, and. askmg for L

 Document #PB 98-500408GEI, or they may be downloaded from the World Wlde Web at -
“httﬂ ﬂwww ens ;_z,oviocctmnodelsf” o A e e

em g g ge
o -;-;-,-_'
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seminar); and annual operatlon costs and savings (e.g., labor, chemlcals water, power, raw
materials). 15 _ ,

To use PROJECT, the Agency needs reliable estimates of the costs associated with a
defendant/respondent’s performance of a SEP, as well as any savings due to such factors as
energy efficiency gains, reduced materials costs, reduced waste disposal costs, or increases in
productivity. For example, if the annual expenditures in labor and materials of operating a new
waste recycling process is $100,000 per year, but the new process reduces existing hazardous
waste disposal expenditures by $30,000 per year, the net cost of $70 000 is entered into the -
PROJECT model (vanable 4). : .

In order to run the PROJECT model properly (i.e., to produce a reasonable estimate of the’

- net present after-tax cost of the project), the number of years that annual operation costsor .
savings will be expended in performing the SEP must be specified. At a minimum, the ,
defendant/respondent must be required to implement the project for the same number of years
used in thé PROJECT model calculation. (For example if the settlement agreéement requires the

',defendant/respondent to’ Operate the SEP eqmpment for two years, two.years 'should be entered as -
the input for. number of years of annual expense-in-the PROJECT model.)--If certain costs or'-
‘'savings appear speculatwe they should not be entered into the PROJECT model. The PROJECT

-madel is the pnmary method to determine the SEP COST for purposes of negotlaung
settlements . ; .

, EPA does not offer tax adv1ce on. whether a regulated entlty may deduct SED
* expenditures from its incomé taxes. If a defendant/fespondernit states that it will not deduct the
" cost of a SEP from 1ts taxes and it 1s wxllmg to comrmt to this i in the settlement document and

SEP. eXpendltures, the. PROJECT model calculatlon should be adjusted to calculate the SEP ‘Cost: L

‘ -without reductions for taxes.” This is a simplé_ adjustment to the PROJECT model: justentera
-zero for vanable 7, the rnargmal tax rate. ifa basmess is not wﬂlmg to rnake thls comnutment

—_—

'*  The PROJECT calculated SEP Cost is a reasonable estimate, and not an exact afier-tax
calculation. PROJECT does not evaluate the potential for market benefits which may accrié with the
. performance of 4 SEP (e.g., increased sales of a product, improved corporate public image, or improved
~ employee morale) Nor.does it consrder costs :mposed on the government, such as'the costtothe. .
Agency for oversight of the SEP, or the burden of a lengthy negotiation with a defendant/ respondent '
who does not propose a SEP until late in the settlemént process; such factors may be conmder"d in-.
’ determmmg a m:ttgatron percentagc rather than in calculatmg after-tax cost. . '

_— _..,V..._-,_.qt..,.,._.-_..,___...__....__.,.v.__n_ e O

16 See PROJECT User’s Manual January 1995 If' the PROJECT model : appears mappropnate toa - -
particular fact situation, EPA Headquarters should be consulted to identify an alternative approach, -For E

example, PROJECT does not readily . calculate the cost of an accelerated. comphance SEP. Thecostof . - |
" such a SEP is oaly the additional cost associated w1th doing the pFOJeCt early (ahead of the regulatory -~

. requnrement) and it needs-to be calculated in a shghtly dlfferent manner. Please co'tsult w:th the Oﬁ' ice S

. Of Reszu latory Enforcement for dlrectlons on how to calculate the eosts of svor n-o:ef
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the marginal tax rate in variable 7 should not be set to zero; rather the default settings (or a more
precise estlmate of the business' margmal tax rates) should be used in variable 7.

If the PROJECT model reveals that a project has a negative cost dunng the period of
~ performance of the SEP, this means that it represents a positive cash flow to the
defendant/respondent and is a profitable project. Such a project is generally not acceptable as a-
'SEP. If a project generates a profit, a defendant/respondent should, and probably will, based on
its own economic interests, implement the project. While EPA encourages regulated entities to
undertake environmentally beneficial projects that are economically profitable, EPA does not
~ believe violators should receive a bonus in the form of penalty mitigation to undertake such
projects as part of an énforcement action. EPA does not offer subsidies to complying compames
to undertake proﬁtable env1ronmentally bcncﬁmal projects and it would thus be inequitable and
_ perverse to provide such subsidies only to violators. In addition, the primary goal of SEPs is to
.. secure a favorable environmental or public health outcome which would not have occurred but -
. for the enforcement case settlement. To al[ow SEP penalty mxtlgatlon for proﬁtable projects
‘would thwart this goal.l” S

S_p_‘[.&_MugauQn_&Lcs.magQ Aﬂer the SEP COST has been calculated, EPA should

' 'deterrmne what percentage of that cost may be applied as mitigation agamst the amount EPA
would settle for but forthe SEP. The quality of the SEP should be examined as to whether and
how effectively it achieves:each of thc followmg 51x factors listed below (The factors are not
listed in pnonty order.) -

e ﬁe_ngﬂmjg_hg_ﬂl_blmEQmmmmnt_t_L@gg ‘While all SEPs benefit pubhc health or’
' the‘environment, SEPs which perform well on this factor will result in significant and *

‘ 'fquantlﬁable reduction in discharges of pollutants to the environment and the reduction in

. risk to the general public. -SEPs also will perform well on thrs factor to'the extent they
result in significant and, to the extent possible, measurable progress in protecting and
restonng ecosystems (mcludmg wetlands and endar1 gcred Spemes habltats)

.. -hmmga_m/_eness SEPs which perform well on. thls factor will further the development,.
o lmplementatlon, or dissemination of innovative piocesses, technologiés, or methods

‘which more effectively: reduce the generation,; release or disposal of pollutants; conserve
. natural resources; restore and protect ecosystems; protect endangered species; or promote

- comphance This includes '_'technology forcmg techniques which may establish new
regulatory “benchmarks " R - :

7 The penalty mmgat:on guldelmes prov1de that the amount of mlt:gatlon should not exceed the net

cost of the project. To provide penalty mtttgat:on for prof' table projects would be provndmg a credtt in.
. excess'of net costs. - - : .
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° Env!gggm n;g] Justice. SEPs which perforrn well on thlS factor will m1t1gate damage or
" reduce risk to minority or low income populations which may have been
disproportionately exposed to pollution or are at environmental risk.

. Community Input. SEPs which perform well on this factor will have been developed

taking into consideration input received from the affected community. No credit should
. be given for this factor if the defendant/respondent did not actwely participate in
soliciting and mcorporatmg pubhc input into the SEP. .

e Mulnmedlg Impacts. SEPs which perform well on this factor will reduce emissions to

more than-one medlum

o Eg!lmign' Prevention. SEPs which perform well on this factor will 'develo'p and

implgmem pollution prevention technii;ues-an'd practices

The better the petformance of the SEP under each of these factors the hlgher the

appropnate mmgatmn percentage. The percent of penalty mitigation.is. within. EPA’s dlscretlon, L

there is no presumption as to the correct percentage of mitigation:- The- mltlgatlon percentage
should not exceed 80 percent of the SEP. COST, wuh two exceptlons '
'.(1) For small businesses, government agenmes or entmes and non-profit orgamzatlons |
" this mitigation percentage of the SEP COST may be set as high as 100 percent if tne
defendant/respondent can demonstrate the pmJ ectis of outstandmg qualxty ‘

2 For any defendant/respondent if the SEP Implements pollutlon prevennon, the
. mitigation percentage of the SEP COST may be set as high as 100.percent if the-
c defendant/respondent can demonstrate that the pro:ect is'of outstandlng quahty R

: “If the government must allocate 51gmficant resources to rnomtormg and revxewmg thew -~ -
. -1mplementatxon of a pmject, a lower mmganon petcentage of the SEP COST may be. appropnate

In admlmstranve enforcement actions in wluch there is a statutory limit (commonly

. called “caps™) on the total maximum penaity that may be sought in a single action, the cash
_penalty obtained plus the amount of penalty mmgatxon credit due to the SEPs shall not exceed
_the limit. : . , A : .

M&Mgw The SEP COST (calculated pmsuant to step 3) is -

‘ "multlphed by the mitigation percentage (step 4.a) to obtain the SEP mitigation amount, whlch is
.the amount of the SEP cost that may be'used in pgtg_n_@ﬂy_ mmgatmg the prehmtnary settlement

penalty. y

D PR R G ST S g
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tep 5: Final eenel‘

5 a. The SEP m1t1gat10n amount (step 4.b)is then subtracted from the settlernent
amount without a SEP (step 1.c).. :

5 b The greater of step 2.d or step S.a is the minimum final settlement penalty
allowable based on the performance of the SEP.

F. LIABILITY F OR PERFORMANCE

Defendants/respondents (or their successors in interest) are respons1b1e and legally
_liable for ensuring that a SEP is completed satisfactorily. A defendant/reSpondent may not :
transfer this responsibility and hablhty to someone else, commonly called a third party. - Of
course, a defendant/respondent may use contractors or consultants to asstst itin’ lmplementmg a
- SEP.'® : \

G. OVERSICHTAND DRAFTING ENFORCEAELE SEPS

The settlement agreement should accurately and completely describe the SEP. (See:

" related legal guideline 4 in § C above. ) It should déscribe the specxﬁc actions to be performed by

 the defendant/respondent and provide for a: reltable and: objecttve means to verify that the
defendant/respondent has timely completed the project. This may require the - .
defendant/respondent to sibmit periodic reports to EPA. The defendant/ respondent may utilize

" an outside auditor to verify performance, and the defendant/respondent should bemade . ©  ~
responsible for the cost of any such activities.’ The defendant/respondent remains responsrble for
- the-quality and timeliness of any actions performed or any reports prepared or submttted by the

_ - auditor: A final report certxﬁed by an appropriate corporate official; acceptable to EPAY and

_‘_' evndencmg completton of. the SEP and documentmg SEP expendltures should be requwed

To the extent feasxble, defendant/respondents should be reqmred to quantlfy the beneﬁts

_ assoc1ated with the project and provide EPA with a report setting forth how the benefits were: ,
measured or estimated. The defendant/respondent should agree that whenever it publicizes -
‘a SEP .or the resnlts of a SEP, it will state ina promment manner that the pro_;eet lS bemg
undertaken as part of the settlement of an enforcement actlon. ’ : Lo

The draftmg of a SEP w111 vary dependmg on whether the SEP is bemg performed as part-

. of an administrative or judicial. enforoement action, :SEPs with long implementation schedules. | . o in

' "(€'g., 18 months of longer), SEPs which requtre EPA review and comment on interim mtlestone ‘
' actwtttes and other complex SEPs may not be appropnate in- adrrumstrame enforcement h

B Non-prof' t or_gamzattons, Such as untvers:tles and pubhc mterest groups rnay functton as .
g '-_r‘f‘ntre"‘ors or consultants :

P T ST AT
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actions. Specific guidance on the proper draftxng of settlement documents requiring SEPs is

prov1ded in a separate document.

H. FAILURE OF A SEP AND STIPULATED PENALTIES

IfaSEPis not completed satlsfactonly, the defendant!respondent should be required,
pursuant to the terms of the settlement document, to pay: stipulated- penaltles for its failure.

~ Stipulated penalty liability should be established for each of the scenanos set forth below as

appropriate to the individual case,

1. . Except-as prov1ded in paragraph 2 immediately below, if the SEP is not

completed satisfactorily, a substantial stipulated penalty should be required: Generally, a
substantial stipulated penalty is between 75 and 150 percent of the amount by which the -
settlement penalty was mltlgated on account of the SEP. .

" 2. -Ifthe SEP is not completed satisfactorily, but the defendantfrespondent
- a) made good faith and timely efforts to-comiplete the project; and by certifies,
'with supporting documentation, that at least 90 percent of the amount of
money which was required to be spent was expended on the SEP, no st1pulated
penalty is necessary A

3.. . Ifthe SEP is satisfactorily completed but the defendantlrespondent spent less

than 90 percent of the amount of money required to be spent for the project, a small.

stlpulated penalty should be required.- Generally, a small snpulated penalty is between 10

and 25 percent of the amount by which the settlement penalty was mitigated on, account .
| ‘,oftheSEP ‘ N |

4, ‘If the SEP 1s satlsfactonly completed, and the defendant/respondent spént at least
90 percent of the amount of money requlred to be spent for the pro;ect no sttpulated '
penalty is necessary. '

A The determmanons of whether the SEP has been satlsfactorxly completed (i.e., pursuant
to the terms of the agreement) and whetheér the defendant/respondent has made 4 good faith,
- timely effort to implement the SEP should be reserved to the sole discretion of EPA, especlally

~ in administrative actions in which there is often no formal d:spute resolutxon process.
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I. . COMMUNITY INPUT .

In appropnate cases, EPA should ma.ke special efforts to seek mput on project proposals
from the local community that may have been adversely impacted by the violations.!” Soliciting
community input into the SEP development process can: result in SEPs that better address the
needs of the impacted community; promote environmental justice; produce better community
understanding of EPA enforcement; and improve relations between the community and the
violating facility. Community involvement in SEPs may be most appropriate in cases where the . -
range of possible SEPs is great and/or multiple SEPs may be negotlated

When soliciting cornmumty 1nput the EPA negotlatmg team should follow the four
’ guldellnes set forth below.

" 1. Community input should be sought after EPA knows that the defendant/respondent is -
interested in doing a SEP and is willing to seek community input, approximately how
much money may be available for doing a SEP, and that settlement of the enforcement

- action is likely. If these conditions are not satisfied, EPA will have very httle mformatlon o

fo provxde commumtles regardlng the scope of possible SEPs s -

2. The EPA negotlatlng team should use both mformal and formal methods to contact the
l.cal community. Informal methods may involve telephone calls to local community -
organizations, local churches, local elected leaders, local chambers of commerce, or other
.+ groups. ‘Since EPA may riot be able to identify all interested commumty groups a pubhc
' notlce ina local newspaper may be appropnate _

3. To ensure that commumnes have a meaningful opportumty to part1c1pate the EPA
negotiating team should provide information to communities about what SEPs are, the
“opportunitiés and limits of such projects, the confidential nature.of settlement

- negotiations, and the reasonable possxblhues and limitations in the current enforcement
action. This can be done by holding a public meetmg, usually in the evening, at a. local
school or facility.. The EPA negotiating team may wish to use- ‘community outreach

*-experts at EPA or the Department of Justice in conducting this meeting. Somenmes the
defendant/respondent may play an active role at thls meeting and have its own experts
aSSISt in the process. . : ~

_4 Aﬂer the'initial publxc meetmg, the extent of cornmumty input. and parﬂczpanon m the |
-SEP development process will have to be determmed The amount of input and -
part101pat10n is likely to vary. with each case. Except in extraordinary circumstarices and

,wnh agreement of the partxes representanves of commumty groups wﬂl ot partxcnpatem St e

19 In civil Jl.ldlclal cases, the Department of Justlce already seeks pubhc comment on lodged consent .
* decrees through a Federal Register notice. See 28 CFR §50.7. In certain administrative enforcement
actions, there are also public notice requ:rements that are followcd before a settlement is finalized. See
40 CFR Part22.77 : :
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directly in the settlement negotiations. This restriction is necessary because of the
confidential nature of settlement negotiations and because there.is often no equitable
process to determine which community group should dlrectly participate in the
negotiations.

J. _EPAPROCEDURES -

. App r'gw;ralg

The authority of a government official to approve a SEP is mcluded in the official's
authonty to settle an enforcement case and thus, subject to the exceptions set forth here, no

. special approvals are required. The special approvals apply to both administrative and 3ud1c;al |
enforcement actions as follows

~a.” Regionsin whlch a SEP is proposed for 1mplementat10n shall be’ gwen the ,
opportumty to review and comment on the proposed SEP
b In all cases in Wthh a pro_]ect may not fully comp]y wnh the: provisions of this

' Policy (e.g., see footnote 1), the SEP must be approved by the EPA ‘Assistant .

' Administeator for Enforcement and Compliance Assurance. Ifa project does not .
fully comply with all of the legal guidelines in this Policy, the request for
approval must set forth a legal analysis supportlng the conclusion that the proj ect

- is within- EPA’S legal authonty and is not.otherwise’ 1ncons1stent w1th law.

c. .. Tnall cases in whlch a SEP would mvolve activities outsxde the Umted States the _

+-..- SEP must be approved in advance by the ‘Assistant Administrator and, for judicial N

. r.cases only, the Assistant Attorney General for the: Environment ano ‘\Iamral
Resou:ces Dmsxon of the Department of JU.SUCC

. .d. - Inall cases in which an environmental complience promotlon projeet (section '
.- D.6)ora pro;ect in the “other” category (secnon D.8) is contemplated, the project

© . mustbe approved in advance by the appropnate office in OECA, unless otherwise
delegated

In each case in gvl_n;ch a SEP is. mcluded as part of a settlement, an explanauon of the SEP.
“With supporting materials (including the PROJECT model printout, where applmable) must be
included as part of the case file. The explanation of the SEP should explain how the five steps
set forth in Section A.3 above have been used to evaluate the project and include a description of
_the expected benefits associated with the' SEP: - The explanatxon must include a description by the :

enforcement attorney of how nexus and the other legal gmdeLnes are sansﬁed

Pl
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Dooument_étion and explanations of a particular SEP may constitute confidential
settlement information that is exempt from disclosure under.the Freedom of Information Act, is
~ outside the scope of discovery, and is protected by variols privileges, including the attorney-
client privilege and the attorney work-product privilege. While individual Agency evaluations of
proposed SEPs are confidential, privileged documents, this Pohcy isa pubhc document and may
‘be released to anyone upon request. :

This Policy is primarily for the use of U.S. EPA enforcement personnel in settling cases.

_EPA reserves the right to change this Policy at any tinte, without prior notice, or to act at
variance to this Policy. This Policy does not create any rzghrs duttes, or obligations,
implied or orherw:se in any third, part:es ' :
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ATTACHMENT

SEP PENALTY CALCULATION WORKSHEET
This worksheet should be used pursuant to section E of the Policy.
Specific Applications of this Worksheet in a Case Are Privileged, Confidential Documents..

STEP- - ' | AMOUNT
STEP 1: CALCULATION OF SETTLEMENT AMOUNT WITHOUT A SEP.

t.a.  BENEFIT: The applicable p'enalt'y‘pqlicy is‘used to calculatethe - | § °
.. economic benefit of noncompliance. :

IL.b.  GRAVITY: The applicable penalty policy is ased to calcuiate the 5. ‘ o
' gravity component of the penalty; this is grawty after all adjustments S
in-the applicable policy. e e e e e

STEP 2: CALCULATION OF THE MINIMUM PENALTY AMOUNT WITH A SEP-
2a  10%of GRAVIT"{‘: Multiply émount in sﬁép 1.bby0.10

- {{tic. - < SETTLEMENT AMOUNT withoutaSEP:“::Sum.af..step-'l;apius Lbo | S0

2b BENEFIT PLUS 10% of GRAVITY: Sum of step 1.a plus step 2.a.

2. 25% of GRAVITY: Multiply amount in step 1.b by 0.25. -

wlen|er | o

2_.d . MINIMUM PENALTY. AMOUNT Select great.,r of step 2.c or step
2.b.

STEP 3: CALCULATION OF THE SEP COST USING PROIECT $
MODEL. '

STEP 4: CALCULATION OF MITIGATION PERCENTAGE AND MITIGATION
AMOUNT.

4.a.  SEP Cost Mitigation Pemenmge. ‘Evaluate the project pursuﬁnt tothe | %
.. - 6 mitigation factors in the Policy. Mitigation percentage should not :
- exceed 80 % unless one of the exceptions applies.

4b. - SEP Mitigation Amount. Multiply step 3 by step 4.a-» . .5 . 18
STEP'S: CALCULATION OF THE FINAL 'SE'ITLEMENT PENALTY.
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